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TO THE REGISTRAR OF VOTERS OR COUNTY CLERKS
Pursuant to Section 3507 of the Elections Code, there is transmitted
herewith a copy of the Title and Summary prepared by the Attorney
General on a proposed Initiative Measure entitled:
HEALTH CARE
INITIATIVE STATUTE
Circulating and Filing Schedule
1. Minimum number of signatures required • • • • • • • • • • • • 312,404
Constitution IV, 22(b).
2. Official Summary Date ••••
Elections Code Section 3507.
3.

. . . . . . . . . . . . . . . . 9/30/75

Petition Sections:
a.

First day Proponent can circulate Sections for
signatures • • . • • • • • • • • . . • • • . .

• .9/30/75

b.

Last day Proponent can circulate and file with the
county. All Sections are to be filed at the same time •• 2/27/76
Elections Code Sections 3507, 3520(a).

c.

Last day for county to determine total number of
signatures affixed to petition and to transmit total
to Secretary of State. . • • • • . • • • • . • • •

.3/3/76

(If the Proponent files the petition with the county
on a date other than 2/27/76, the last day is not later
than the fifth day after the filing of the petition.)
Elections Code Section 3520(b).
d.

Last day for
electors who
certificate,
Secretary of

county to determine number of qualified
have signed the petition, and to transmit
with a blank copy of the petition to the
State . • • . • • • • . • • • . • • • • • . • 3/18/76
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(If the Secretary of State notifies the counties to
determine the number of qualified electors who signed
the petition of a date other than 3/3/76, the last day
is not later than the fifteenth day after the notification.)
Elections Code Section 3520(d,e).
e.

If the signature count is between 281,164 and 343,644,
then the Secretary of State notifies counties using
random sampling technique to detenmine validity of
all signatures.
Last day for county to detenmine actual number of
qualified electors who signed the petition, and to
transmit certificate, with a blank copy of the petition
to the Secretary of State. • • • • • • • • • • •
• •• 4/16/76*
(If the Secretary of State notifies the counties
to detenmine the number of qualified electors who
have signed the petition on a date other than 3/18/76,
the last day is not later than the thirtieth day after
the notification.)
Elections Code Section 3520.5;

4.

Campaign Statements:
a.

If the measure qualifies for the ballot:
Last day for Proponent to file a Statement of Receipts
and Expenditures for period ending 5/15/76 • • • • • • • • • • 5/22/76
(If the Secretary of State qualified the measure for the
ballot on a date other than 3/18/76, the last day to
file is the 65th calendar day after the date the measure
qualified.)
Government Code Section 84202{a).

b.

If the measure does not qualify the the ballot:
Last day Proponent to file a Statement of Receipts
and Expenditures for period 4/25/76 • • • • • • • . . . ••• 5/2/76
Government Code Section 84202(b).

* Date adjusted for official deadline which falls on Saturday.
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5. The Proponents of the above measure are:
John P. Beauclair, M.D.
23101 Sherman Place, Suite 404
Canoga Park, California 91304

Taylor J. Daigneault
3555 Torrance Boulevard, Suite 204
Torrance, California 90503

£~dA;:!!~.
Elections Assistant

EA:gb
NOTE TO PROPONENT: Your attention is directed to Elections Code
Sections 3500.1, 3502.5, and 3511 for appropriate format and
type considerations in printing, typing and otherwise preparing
your initiative petition for circua1tion and signing.
Your attention is further directed to Government Code Sections
85200 et seq. regarding the circulation of statewide petitions.

DECLARATION OF MAILING
RE:

HEALTH CARE - INITIATIVE STATUTE

I, Judy S. Fukuman, declare as follows:
I am a citizen of the United States, over the age
of 18 years, and not-a party to the within action; I reside
in the County of Sacramento, State of California; my business
address and place of employment is 555 Capitol Mall, Sacramento,
California 95814.
The proponent(s) of the above-named measure are:

John P. Beauclair, M.D.
23101 Sherman Place
Suite 404
Canoga Park, California

91304

Taylor J. Daigneault
3555 Torrance Blvd.
Suite 204
Torrance, California

90503

the
30th
day of September
, 197..5...,
I mailed a letter, a true copy of which is attached hereto,
to the person(s) above named, in an-envelope addressed to
each of them at the addresses set out immediately below
their names, sealed said envelopes, and deposited the same
in the United States mail at the City of Sacramento, County
of Sacramento, State of California, with postage thereon
fully prepaid, and there is regular communication between
the said place of mailing and the place(s) so addressed.
On

I declare under penalty of perjury that the foregoing is true and correct.
Executed on
California.

September 30

{/

, 197~, at Sacramento,

",-Ci.ARANT

-

STATE OF CALIFORNIA

EVELLE J. YOUNGER
ATTORNEY GEN·ERAI..

OFFICE OF THE ATTORNEY GENERAL

Itpurtmtut of ~U!1tirt
555 CAPITOL MALL. SUITE 550
SACRAMENTO

OCT - 21975
MARCH FOIQ EU......, ., StIle

..

~b1I')Q~1t./'

95814

September 30, 1975

Hon. March Fong Eu
Secretary of State
925 L Street
Suite 605
Sacramento, California

95814

Dear Mrs. Eu:
Re:

Health Care - Initiative Statute

Pursuant to the provisions of section 3507 of the
Elections Code, you are hereby informed that on this day
we mailed to John P. Beauc1air, M.D., and Taylor J. Daigneault,
as proponents, the following title and summary:
HEALTH CARE - INITIATIVE STATUTE. Establishes
mandatory' procedure for reporting improper conduct
of licensed medical personnel and facilities, and
provides for initiation of investigations and
hearings concerning such conduct. Requires Board
of Medical Examiners to establish standards for
continuing education of physicians and surgeons.
Creates three district medical quality review
committees. Authorizes execution of binding arbitration agreements between patients and licensed
medical personnel for resolution of medical
malpractice disputes. Limits liability for medical
malpractice and limits recovery of attorneys' fees.
Requires Insurance Commissioner to conduct hearings
on reasonableness of existing professional liability
insurance rates and order refunds if rates are
excessive. If the proposed initiative is adopted,
undefined additional financing from state sources
in the approximate amount of three hundred sixty
three thousand six hundred dollars ($363,600) will
be required annually.

Hon. March Fong Eu
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September 30, 1975

Enclosed herewith is a declaration of mailing thereof,
and a copy of the proposed measure.
Very truly yours,
EVELLE J o YOUNGER
Attorney General

;'l·d,.A

P ~a.M-:4..(

RICHARD D. MARTIAND
Deputy Attorney General
RDM:jsf
Enc.

\.
.. ,.'"

.".I.

. FINAL DRAFT - AUGUST 5,1975
GENERAL PROVISIONS .'

CHAPTER 1.
~rticle

1;

Intent

The intent of this act is as follows:
(a) To initiate a system of quality control of health care pro-

viders in this state to ensure competent medical care for the people
of this state.
(b) To encourage the stabilizatio~ of rates of health care provider malpractice coverage, in order to prevent' unrea-sona1;)le and
unacceptable increases in the cost of health care to the people of
this state..
.
Article 2.
.~.'~

Definitions

1fsed •
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ar"t~?le,

.: ~..r:o
unless ad ...........
eren"t' meaning appears from the
terms shall ffiean:

contex-;::;,_ the follow~ng
( a) "Health Care Prov ider"
(1) Every person licensed pursuant to the State Medical Practice
Act (Chapter 5,(co:r.L.'1lencing with Section 2000) J of Division 2 of
the Business and Professions Code).
(2) Every person licensed pursuant to the Dental Practice Act
{Chapter 4, (coIlunencing with Section 1600), of Division 2 of the
Business and Professions Code).
.
(.3) Every person licensed p'..lrsuant to the Nursing Practice Act
(Chapter 6 (commencing with Section 2700), of Division 2 of the
Business and Professions Code).
(4) Every person licensed pursuant to the Vocational Nursing
P:l:'C3,ctice Act (Chapter 6 . .5 (commencing with Section 2840) of Div ision
2 of the Business and Professions Code).
(5) Every person licensed pursuant to the Chironractic Act.
(6) Every·person licensed pursuant to the Osteopathic Act..
(7) Every health facility as defined in Section 1250 of the
Health and Safety Code.
(b)
"Patient" means any person 'who receives, or is supposed to
receive, pursuant to contract, express or implied, health care from
a licensed health care provider.
(c)
"v-Jillful or wanton" means and shall carry the connotation asc::,"ibsd to it under the corrnnon law.
(d) "Permanent impairment" means the uermanent loss ·of a bodily
function to the patient.
(e)
"Dependent" means any person legally entitled to the support
and maintenance from another.
(f)
"Commissioner" means the Insurance Commissioner.
(g) "Minor" means any person who r::lS not yet reached his 18th birthd~.

(hi "Representative" (of a patientj means the spouse, parent, guardian, trustee, attorney, or other legal agent of the patient.
(i) "Future Losses" means losses, economic and non-economic, for
~uture medical treatment, care or custody, loss of future earnings,
less from future employment of services necessitated by an injury,
loss from permanent impairment, or loss from future pain and
suffering of the patient.

(.)

(j) "Periodic payments" means the payment of money to the patient
or to his dependents at regular intervals.
_
(k) "Licensing authority" means the governmental agency of this
state duly authorized by statute to grant to the health care provider the authority to practice his healing art.

Article J. Effective Date
(a) The provisions of this act shall take effect June 30, 1976.
Cr~PTER

2.

Article 1.

·QUALITY CONTROL OF HEALTH

CA~

PROVIDERS

Reporting Procedures

(a) In any action based on injuries, death, or services rendered
after the" effective date of this act, in which the court or arbi trator or arbitrators finds that the in·Jury o·r damage to the patient was caused in ·whole or in pa.rt by willful or wanton misconduct
by any health care provider other than. a health faci,li ty, the cuurt··
or arbitrator or ar~itrators shall notify the licensing authority of
the health care provider of said findings. The notification shall
be within 15 days of the rendering of such findings, and shall comly with the rep·orting requirements of said licensing authority.
b) The chief administrato~ or executive officer of any county .
hospital or county medical facility or any clinic, health-facility,
general acute care hospital, acute psychiatric hospital; skilled
nursing facility, intermediate care facility, or special hospital.
licensed pursuant to Division 2 of the Health and Safety Code (commencing with Section 1200), or any health care service planar medical
care foundation, shall -report -to the licensing authori tyof the
health care provider when any such health care prov ideris de-nied
privileges, is removed from the staff of such institution, or _if his
staff privileges are restricted, when such removal or restriction
has _been in effect for 30 days. Such report s-hall be made within
JO days following de!1ial of privileges, and within 60 days following
removal or restriction. Such,~eport shall be certifed as true and
correct by said chief administrator or other executive officer, and
shall contain a statement detailing the nature of the action, its
date, and all of the reasons for, and circumstances surrounding,
such action.· If· the removal or restriction is by resignatioD or by
voluntary action, the report s:!:all. state whether the resignation
was requested or bargained for. ·A copy of the report shall be sent
by the administrator or executive officer to the health care provider
involved.
( c) Every professional liability insurer -of heal thcar:e . p~oviders
in this state shall send a complete report to the l.icensing authority
of the health care provider, of ~~y judgment, award or settlement
over three thousand dollar.s. Such. report shall be sent within 30
days after a judgment or award has been issued or a settlement paid,
and shall comply with the_ repQr~ing re~~irements of said licensing
authority. If a health care prcv ider indep·endently pays a settle-.
ment over three thousand dollars for professional malpractice, he ~s
·subject to the reporting requirements of this Section.-

f

- {:a)

("d) Members of the public may file written complaints \'1i th the
licensing authority of any health care provider alleging any act
of misconduct in or connected with .the performance of professional
services by such health care provider~ Such complaints shall comply.with the filing procedures, if any, adopted by the licensing
authority, and said licensing authority shal~ send ~ copy of the
complaint to the health care provider.·
Article~.

Filing And Discinlinary Procedures

Ca) Every licensing authority of health care providers, excluding
·health facilities, shall create and maintain a central file of the
nam-es of all persons-licensed under such licensing authority. This
file shall be for the~ole purpose of gathering information bearing
.
on the licensee's fitness to practice his particular healing a.rt t _and
shall contain only such information. Such information shall include
the followingr
(1) Any report, judgment', or complaint, filed under Chapter 2,
Article I of this ac t •
.
.
(2) Any other information dee~ed a,ppropriate by the licensing
authority, subject to the limitations of this Section.
Cb) The licensing authority may develop prescribed forns for the
filing of reports and complaints pursuant to Chapter 2, Article I
of this Act. The u:;iage of such forms may, but need.- not, by regulation. be required in all cases.
_
(e) The licensing authority of the health care provider shall under-.
take the following procedures:
. (1) Upon receipt of any report filed pursuant to Chapter 2, Article 1, Section (a) ,an investigation shall be undertaken and the
results, of the investigation reviewed by the licensing authority.
If a likelihood of unprofessional conduct by the health care provider exists. a hearing or other proceeding pursuant to the rules
and regulations of the licensing authority shall be he~d to determine whether unprofessional conduct by the health care ·provider
has occurred •
. (2) Up·on -receipt of any report or complaint filed pursuant to
Chapter 2, Article I, Sections (b), (c), or Cd), the file of the
health care pro~ider shall be reviewed. If a review indicates
a reasonable possibility of unprofessional conduct on the part of
the health care prov ider, a1'1 investigation shall be undertaken
and the results reviewed by the licensing -authority. If a likelihood of unprofessional conduct by the health care provider exists.
a hearing or other proceeding pursuant to the rules and reg-illations of the licensing authority shall be held to determine whether unrofessional conduct has occurred.
_. .
'
3) .The licensing authority shall review ,the files
every licensee on a periodic basis deemed appropriate by the licensing authority. If said review indica~es a reasonable possibility of unprofessional conduct on the part of the health care provider. sub~e
quentaction shall be in accordance with Subsection (2) of this
Section.
,(4) Nothing in this act shall be construed as limiting the ability
oithe licensing authority to·review, investigate,'-or discipline
its licensees under present laws. and regulations.

·
f

of

(3)
'.

lO?r:..

-.1 • ./

Cd) Files maintained pursuant to Article 2 of this Chapter shall
be confidential, except that they may be reviewed 1) by the health
care provider involved or his counselor representative who may, tis notr?quired to submit any additional exculpatory or explanatol~
statements or other information, which statements or other informa~
- tion must be included in the files; 2) by any district attorney or
representative or investigator thereof who has been assigned to review
. the activities of a licensee; J) by any representative of the Attorne:,
General's office or investigator ~hereof who has b_een_~ssigned to _
review the activities of th~ licensee; 4) by any inv~stigator of the
licensing authority or Department of Consumer Affairs who has been
assigned. to review the- activ i ties of the licensee.
(e) The licensing authority of any health care provider shall take
actfon against any of its licensees,who is guilty Cif unprofessional
conduct,or whose license has been procured by fraud or misrepresentation or issued by mistake. Unprofessional conduct includes-, but is
not limited to, the following:
1. Gross negligence.
2. Incompetence or a pattern of incompetence •
. J. Gross immorality 'Of
4. The co~sion~any act involving moral turpitude, dishonesty,
or corruption-:--wn-ere such act or acts are deemed by. the licensing
authority to require disciplinary action. .
S. Any action or conduct which would have warranted the denial
of the license.
6. Clearly excessive prescribing or administering of drugs or
treatment, use of diagnostic procedures, or use of diagnostic o~
treatment·facilities, as determined by the customary practice
standards of·the local community of licensees.
CHAPTER J..

REVISIONS PERTAINING TO THE STATE BOARD OF MEDICAL EX.AJvlIf'lTERS

Article 1.
(a)

Revision Of Corn"Oosition Of The state Board Of Medical
Examiners

Section 2100 of the Business and Professions Code is hereby
amended to read:
_
Section 2100. Existence of Board or Medical Examiners
There is in the Depart~ent of Consumer Affairs a Board of·
Medical Examiners of the State of California which consists
of 13 ~elTlbers.who shall be appointed by the Governor and
approved by the Senate, three of whom shall be public members.
Section·2101 of the Business and Professions Code is hereby
-amended to read:
Section 2101. Qualifications of members
Members of the board shall only be appointed from persons who
have been citizens of this state for at least five years next
. pre.9.eding their appointment. Members of the board, except
the public members, shall only be appointed from persons who
hold licenses u-nder this chapter or any preceding medical
practice act of this state. The public members shall not be
licentiates of the board or of "any other board under this
division or of any board referred to in Sections 1000 and _ o.
No person who in any ma~~er owns any interest in any college,

school, or institution engaged in medical instruction shall,
be- appointed to the board. Not more tnan two members of the
board may be full-time members of the faculties of medical
schools.
Article 2.

Continuin~

Education

Regu~rements

Of Physician And Surgeon

Licentiates
(a) The Board shall by January I, 1978, develop, adopt, and'administerstandards for continuing education of physician and surgeon licentiates, which standards shall reauire said licentiates to demonstrate satisfaction of the con-tinuL-ig education requirements at four
to six year intervals, the exact interval being at the discretion
of the Board. In developing standards, the Board shall consult with
appropriate local J state, and national medical and special t~p societies,
Article
Ca)

(b)

J.

Creation Of Medical Quality Review COID..."Tli-ttees

Section 2123 of the Business and Professions Code is hereby
amended to read:
Section- 2123. Definitions
As used in this article:
(a) "Board" means the Board of Medical Examiners 0.£ the State
of California
(b) "Committee_" means a medical quality revi~w committee
created by this article. .
.
(c) "District" means a district established by Section 2123. 1 ,
Section 2123.2 of the B-usiness a..."1Q Proi'essicns Code is hereby
,
amended to read:
.
Section 212J.2. Bedical Quality Review Committees
A m~dical quality review com.lli ttee is hereby created for each
of the districts established by Section 212).1. Each cormllittee·
shall be composed of persons appointed by the Governor from
among residents of the district; except as provided in Section
-2123.3. The medical quality review committees shall have the
following composition:
(a) The first district shall be composed of 15 members, 12
of whom shall hold valid California physician's and surgeon's·
certificates, and J of whoa si.-iall be publ~c ITiembers • .:.,:.: s_
(b) The second district shall be composed· of -20 members .~6
of whom shall hold valid California physician's and surgeon'o
certificates, and 4 of whom shall be public members.
(c) The third, fourth, and fifth districts shall each be
composed of 10 members, 8 of whom shall hold valid California. physician's and surgeon's certificates, and 2 of whom
shall be public members. . .
A. medical quality rev iew cOInmi ttee· may J pursuant to regulation!]
adopted by the Board of r.iedical Examiners, establish panels of five committee members cc~sisting of four physiciun members
and one publicmemQer, for the purpose of hearing and deciding
cases before a committee. Such a panel shall constitute a
quorum of the full committee, and its findings or decisions
shall consti tu,te a finding or -decision by a corn.rni ttee.

(5)
:.

(c)

Section 212).) of the_Business and Professions Code is hereby
amended to read:
Section 212).J. Appointments and Terms of Committee Member.
Each member of each corr~ittee, except the initial members,
shall be appointed by the Governor for a term of four years •.
Of those appointments of physicians and surgeons, for every
four physi9ians to be s·o appoip.ted, two shall .be appoint'ed
from among not less than six persons nominated by professional
medical societies within the district, which renresents the
profession at large, one shall be appointed from the faculty
of a clinical denartment of an annroved medical school in the
state, and one shall be appointed-by the Governor fro.::l among
not less than t~Iee nominations'submitted to him by the 'Board
of Medical Examiners. The faculty member shall be appointed
from among not less than three nominations si.lbm~tted to the
Governor by the deans of the approved medical schools of the
state, and need not reside in the -district.
Public members shall be appointed by the Qovernor and shall
not be licentiates of the Board or of any other Board under thi·s Division, or of any Board referred to in Sections 1000
and )600.
.
Each member shall hold office until the appointment and qualification of his successor, or until six months'have elapsed
since the expiration of the term for which he was appointed,
whichever first occurs. Of those initial appointments of
physicians and surgeons to medical quality review corn..."7littees,
for every four physicians sO'appointed, one shall serve a
term which expires on September 1, 1978, tViO shall serve a
term which expires on September 1, 1979, and one shall serve
a term which expires on September 1, 1980. The initial
appointments of public members shall expire on September I, 198C

Article 4.
(a)

(b)

Implementation Procedures

Section 2116 of the Business and Professions Code is hereby
amended to r.ead·as follows:
Section 2112. Prosecutions by Board; employment of assistance;
expenses; attorney general as counsel·
The board may prosecute all per$ons guilty of violating the
provisions of this_Chapter. .
.
It may directly employ medical consultants, investigators,
legal personnel, and any such clerical assistance as it may
deem necessary to carry into 'effect the provisions of this
act. The board may fix the compensation to be paid for such
service and may inqur. such other expenses as ·it· may deem .
necessary.
- The Attorney General shall act as legal counsel for the board
and his services shall be a charge against it.
Notwithstanding any other provision of law, the following provisions shall be carried out:"
.
(1)' Each medical 'quality rev iew committee shall be staffed' at least one medical consultant and sufficient compete~.
investigators as are necessary to carry out the purposes
of this aC.t. . The .inv.es.tigators so utilized shall be
specially trained to investigate'medical practice activities.
(2) All fees assessed by or on behal.f of the board; and all
II'

.
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fines and forfeitures 6f bail to which the board is.
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the state "Treasury fOr r1l"Cure use of board actlvltles.
Such future use shall be at the discretion of the board,
and in no event shall board funds be transferred to the
General Fund.

• .;j-

CHAPTER 4
..

.

PROVISIONS AFFECTING WIALPRACTICE ACTIONS

-

Article 1.

"--

Arbitration

A~eements

(a) Health care providers and their patients, or patients'
valid legal representative, are free to enter into binding
arbitration agreements to resolve any dispute as to medical
malpractice. It must be clearly stated in any such agreement
that both parties are agreeing to 'have any issue of medical
malpractice decided by arbitration, and are giving up the right
to a jury or court trial. Any such agreement must stipulate that
a certified shortha.Yld reporter shall record the arbitration proceedings, m~st acknowledge that the 'parties to the agreement
understand the provisions therein, and must be signed by the
·parties to the agreement. Once signed, such a contract provision which conforms to the aforementioned reauirements shall
be conclusively presumed to be valid and effective in the absence of clear proof that the execution of the agreement was
induced by fraudulen~ misrepresentation of material fact. Such
agreements govern all subsequent open book transactions between
the ·heal th care provider and patient until or unless rescinded
by written notice. Such rescission may be construed as a termination of· the contractual relationship at the election of the nonrescinding party.
. '
(b) No insurer authorized to do business in this state and to
provide professional liability insurance to health care providers
and health facilities, shall refuse to issue or renew insurance
at prevailing rates to such persons or facilities, on the grounds
that such persons or facilities have entered, or intend to enter,
into valid written agreements with patients or prospective patients
for the arbitration of cases or controversies aris:"ng out of the
proTessional or business relationships between such persor:s or
facilities, and said patients.
Article 2.

Miscellaneous Provisions

Ca) Notvlithstanding any other prov~s10n of law, all provisions
in this Article shall apply to all medical malpractice cases again~
health·care providers, whether adjudicated' in a court of law or
in an arbitration proceeding.
(b) It is the intent of this Section that every patient should·
be fully informed as to the nature and risk of any medical or
surgical procedure 'oar pro·cedures per.formed on the . patient. A consent should:
.
(1) Set forth in general terms the nature and purpose of the
procedure or procedures to be performed, -together with
/
•

significant known risks, and the general probability of these
risks, if known.
(2) Set forth in general terms the reasonable available alternative choices of proposed therapy.
(J) Acknowledge that such disclos",lre of-information has been
made and the patient or his legal ~epresentative understands said
disclosure.
(4) Be signed by the patient or his legal representative.
A written consent to any medical or surgical procedure or course of
procedures which conforms to the requirements of this Section shallbe conclusively presumed to be valid and effective, in the absence
of clear proof that the e_xecution of the consent was induce-d by
fraudulent misrenresentation of material fact.
(c) No liability shall be imposed upon any health care provider on
the basis of an alleged breach of any guaran~ee, warranty, contract,
or assurance of results to be obtained from any procedure under- taken in the course of medical care, unless such guarantee, warranty,
contract, or assurance is expressly set forth in writing and signed
by such health care provider or by an authorized agent of such health
care provider acting within the scope of his authority.
(d) In an action based on medical malpractice against a health care
provider, the time for the commence~ent of action shall be within
two years after the date of the injury or one year after the plaintiff discovers, or through the use of reasonable diligence should'
,
have discovered, the injury. In no event shall such claim be commenced;
.
more than three years after the date of the injury, regardles3 of
minority or legal disability, with -the following exceptions:
(1) Actions by a minor shall be co~. "'!lenced
.
wi thin three years from
the date of the injury, except tha~ actions by a minor under the
full age of six years shall be co~~enced within three years or
prior to his eighth birthday, whichever provides a longer period.
(2) The time limitation shall be tolled upon proof of fraud or
intentional concealment by the health care provider.
(J) The time limitation shall be tolled pursuant to Section (e)
of this Article.
(4) Causes of action arising out of injuries sustained from a
health care nrovider nrior to the effective date of this act shall
be subject t~ the pro;isions of this section as if such cause of
action aros~ on the effective d~te of this act. This Subsection
shall not be construed so as to extend the time for commencement
of action for any such cause of action beyond the time provided
by appl·icable statutes of limitation in effect prior to the
effective date of this act.
_
; •. (e) No malpractice action against a health care provider may be
cOlmnenced unless the health care prov ider has been given 90 days
prior notice of the intention to co~~ence the action. Such notice
shall notify the health care provider of the legal basis of the
claim ~~d the type of loss sustained, including with specificity
the nature of the injuries suffered. If notice is served within
--90 days of the expiration of the applicable statute of limitations,
the time for the commencement of'~he actio"n shall be extended 90 dayrJ
from the service of the notice. This Section shall not lie applicable

(~)

with respect to any defendant whose name is_unknown to the plaintiff
at the time of filing the complaint or instituting arbitration
-roceedingS and who is identified t~erein by a fictitious name.
f) In any ~alpractice action against a health care provider, whether
before a court or through arbitration proceedings, the court ~r arbitrator or -arbitrators shall :fix and state in the award. if award
is made, the amount of plaintiff's or claimant's attorney's fees.
The fees so fixed shall be reasonable, and shall be binding upon both
the plaintiff or claimant, and his attorney. They shall not exceed
the fOllowing schedule:
40 percent of any amount recovered up to one thousand dollars
,30 percent of any amount recoverecl over one th9usand dollars and
, up to ten thousand dollars
25 percent of any amount recovered over ten thousand dollars and
up to fifty thousand dolla.rs
20 percent of any amount recovered over fifty thousand dollars and
up to one hundred thousand dollars
10 percent of any amount recovered over one hundred thousand
dollars
The patient shall have the right to elect to pay for the attorney's
services on a mutually satisfactory bona fide per diem basis. Such
an election shall be executed in written form at the time of employment.,
Proof of any such per diem fee arrangenent shall be filed ~the
'
commencement of any court or arbitration proceeding. The court or
arbitrator or arbitrators shall make a determination as to the reasonableness of such per diem arrangements, and, if unreasonable, shall
deem the agreement to be subject to the limitations of this Section
as to reasona.bleness and to amount.
(g) Awards in malpractice actions against health care providers shall
be made within the following limits:
,
__
(i) For death of a minor without dependents, the award recoverable
shall be the reasonable value of the minor's services to its
parents or legal guardian, during ninority, less the reasonable
cost of the maintenance of such minor. Such award shall enure
to the exclusive benefit of the parent or guardian of the ~inor
plus any and all reasonable medical , hospital', funeral, burial,or related expenses, and an amount determined reasonable for legal
expenses _including attorney's fees, all not to exceed fifty thousand dollars. The sale right to institute an action under this
Subsection shall be in the "personal i"epresenta-tive of the deceased,
for the exclusive benefit o~:' 1) such ~arentor pa=en~s, or legal
guardian, and 2) the persons incurring such medical, hospital,
funeral, burial, and related e'xpenses, and reasonable legal
.expenses.
,
(2) For death of an adult without dependents, the 'award recoverable shall be the reasonable value of all hospital, me,dical, orother related expenses, plus an amount determined reasonable for
;
legal expenses including attorney's fees, all not to exceed,
however, the sum of fifty thousand dollars. The sole right to
institute an action under this Subsection shall be in the personal representative of th~ deceased for the exclusive benefit
of those incurring such expense.

Y

,
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(3) For' death of a minor or adult vii th dependents ~ the award
recoverable may include and shall be limited to the following:
(a) That portion of loss of -in,coDe of the deceased, which
would probably have 'been contributed to said dependents if'
the deceased had not sustained t~e_fatal injury.
_
(b) The reasonable cost of the deceased's medical, rehabilitation, hospital, funeral-, and burial expenses--.
.
(c) All appropriate and reasonable expenses necessarily incurred
by a dependent or dependents during and after a patient's'
death and as a result, thereof, in obtaining serv ices in lieu
of tho~e which the patient would have performed for, the benefit
of such dependent -or dependents if he had not sustained the
fatal injury.
Cd) Reasonable legal expenses including attorney'~ fees.
Compensation awarded survivors pursuant to this Subsection shall
be reduced by the expenses which the dependents would probably
have incurred, 'but 'Which were avoided by reason of the patient's
death. The total award under this Subsection shall be limited
to five hundred thousand dollars, and the sale right to institute
an action uhder this Subsection shall be in the uersonal representativ~ of the d~ceased for the exclusive benefit of the deceased's
dependents and for those incurring expenses named in this Subsection.
A~l awards shall be specifically itemized by the court or arbitrator or arbitrators as to amount awarded for each category of
damage and expense.
. (4) For bodily injury to an adult or minor not resulting in death,
it shall be_ the duty of the court or arbitrator or arbitrators
th e perc en uage 1:na l.. une permanen t ")Jnpalrmen.." l..L any,
.
t o d e t erm~ne
represents to the body of the injured person as a whole. The
court or arbitrator or arbitrators- may allow a sum not-to exceed
two ,hundred fifty thousand dollars for 100 percent permanent
impairment of the body, and a proportionately lesser' sum for- a
lesser percent of permanent impairment. In addition to the allowance for permanent impairment, the court or arbitrator or arbitrators may allow a sum not to exceed two hundred fifty thousand
dollars, which sum shall be limited to the following:
(a) Loss of earnings, which shall be calculated by dete~mining
the probable income for the period for which such loss is incurred or projected to be incurred, .reduced by 2_n amount equal
to any income which the injured person earns from substitute
work, or any income which such person would have earned in
available SUbstitute work he was capable of performing, but
·~nreasonably failed to undertake.
(b) The reasonable cost of necessary medical, surgical, hospital,
and rehabilitative treatment and therapy.
' ,
.
(el All reasonable expenses necessarily incurred in obtaining
services in lieu of those the person would have performed for
the benefit of himself or his dependents if he had not been
injured.
(d) All reasonable expenses for hiring a substitute to perform
self-employment services; in mi:tigation of loss of income, or
for hiring special help riecessary to enable. the injured person
,to work and mitigate loss of income.
~.,

~

~.

+.~

Ce) Reasonable legal expenses including attorney's fee~.
(f)-Pain and suffer~ng ..
The court or arbitrator or arbitrators shall specifically itemize all amounts awarded for ~ach category of damage, and the
sale right to institute ~nd maintain an action under this Subsection shall be jn the injured party, or ifr the event of his
legal disability, his parents, legal guardian, trustee. or other
representative.
.
__
.
.
_
(h) The awards granted under Subsections (1) and (2) of Section (g)
of this Article shall not be reduced by any collateral source of
compensation benefits. public or private, bu:t·the awards granted
under Subsections (3) and (4) of Section (g) of this Ar~icle shall
be reduced by any collateral source of compensation, public or private. Such collateral source may be one in which the complaining party or parties or their decedent has a right in the
future, either contingent or vested. Notwithstanding any other
provision of law, no right of SUbrogation shall be· enforceable against
any benefit awarded under Section (g' of this Article, or ae;ainst
:
any health care provi-der or its liability insureri .
(i) In any action for injury or death against a health care.provider,the court or arbitrator or arbitrators shall make a finding
of the amount of loss, economic and non-economic, sufferad by the
plaintiff or CLaimant from the date of injury to the time of judgment or award, and such amount shall be payable to the plaintiff
or claimant in a single payment. The court or arbitrator or
arbitrators may, or at the request of-either party- shall, enter a
judgment or award that future losses, economic and non-economic,
commencing vii th the date of judgment or award be paid b;y periodic
payments, if the payment of such periodic payments is not to be
completed wi thin three calend·ar years after the rendering of· the
award, or .if the payment of such periodic payments amount p to over
fifty thousand dollars.
(j) Periodic payments shall be specific as to recipient or recipients, amount per pay~ent, payment interval, and number of payments to be made, and shall be specific as to changes in the periodic payments upon the occurrence of any contingency pursuant to .
Sections (k) and (1) of this Article.
(k) Periodic payments being paid U:'1.aer Subsection (3) of Section (g)
of this Article for the benefit of the deceased's spouse, minor
children, or other dependents shall be reduced on a Pl-O rata basis
on the occasion of the death or remarriage of the deceased's spouse,
. or on the marriage, attair1Inent of the age of eighteen years, or death.
of the minor children or other dependents, whichever first occurs.
(1) Periodic payments being paid under Subsection (4) of Section (g)
of this Article shall terminate upon the death of the injured
p.erson-; unless the injured person had a spouse ,minor children or
other dependents at the time of the injury. Periodic payments-shaLl
continue to said spouse, minor children, or other dependents to the
extent that the payments represent that portion of the award for
loss of income which would have probably been contributed to said
spouse, minor childreri, or other dependents had the dec~dent not
been injured, and the reasonable expense necessarily incurred in
obtaining serv ices in lieu of -chose the -injured decedent would
have performed for the benefit-of his spouse, minor children,

.
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or other 'dependents. These benefits shall, however, be reduced on
a pro rata basis on the occasion of tne death or remarriage of the
deceasedts spouse, or on the marriage, attainment of the age ofeighteen years, or death of the minor children or other dependents, whichever first occurs.
(m) Notwithstanding any other provision of law, no insurer shall
enter into a settlement on behalf of a health care provider
without the written consent of the insured. The reauirement of
~Titten consent can only be waived by both the insured and the
insurer.

CHfI..PTER .5

PROVISIONS RELATING TO PROFESSIONAL LIABILITY INSURANCE
CARRIERS- --

Article:-l.- Rev"' ew of Rates Of Medical NIalpractice
Insurers

Liab~1-i

tx

(a) Section 11.587 is added- to the Insurance Code, to read;
Section 11.587.
_ .
_
(a) Every insurer authorized to do business in~is state
who provides professional li<=!-bility insurance to· a health
care provider, shall file a rate increase petition with
the commissioner within 10 days after announcing a rate
increase which exceeds 10 percent of the rate c,rtarged
such insured within the p~eceding 12 months.
(b) The commissioner shall conduct public hearings within
15 days after such a rate increase petition has been filed
to determine whether such increase is justified pursuant
to the provisions of Chapter 9, (commencing wi~h Section
18.50) of Part 2 of Division 1, and such regulations as the
commissioner may adopt. T-he public hearing shall be conducted pursuant to Chapter 5. (commencing with Section 11.50c9:
of Part 1 -of Division J of Title 2 of _the Government Code,
except that any affected person, or his legal representative,
shall, upon application to the commissioner at least five
days prior to the hearing, be allowed to participate in
the examination of the insurer.
(c) Prior to such public hearing 1 the ir.surer f'iling a peti"
.'
. l '.L su ~.~
.
pursuan t ·1::0 ~h'
" 1.S -;::,ec-Cl.on
sna
. . !:U.... t 0 th_ e comml.SSt l.on
ioner such information as the commissioner may require to
justify the rate increase. Such information shall be a
public-record and shall be made available upon request
to any person, provided that the requesting person shall
pay the reasonable cost for the reproduction of such
information.
.
(d) The commissioner -shall have the authority to subpoena
all books, records, data, ~~d persons deemed necessary to
make such a finding pursuant to Subdivision- (e).
(e) The conunissionershall make a public finding within
60 days after such petition has been filed as to whether
_such increase is consistent with the provisions of Chapter
9 (commencing with 'Section 1850) of Part 2 of Division 1.
In the event the commissioner finds such increase or any

(, J.)

part thereof to be excessive, as defined in Section 1852~
he shall·order the insurer to rescind such increase, refunding to the insured
portion of any increased premium paid by the insured as is ruled to be excessive.
(f) Professional liabil:.ty insurance poliqies subject to
the provisions of this Section may provide. t-hat, within
15 days after the Insur~~ce Coa~issioner has made a final
determination that the ~rcnosed rate is excessive,. the
insurer may cancel such- polic:r. prov ided that written·
notice has been given to the insureq not less than 60 .
days prior to the effective date of the cancellation.
(b) The rates of e~.Jery .:.nsurer authorized to do business in this
state who prov ides professional liability ·ins·urance to a health care;
·provider, shall be subjec""C to re-.;iew on the effective date of thi
.
Act. The commissioner shall conduct hearings within 15 days after
the effective date of this Act to determine whether rates as of the:
effective date of this Act are justified pursuant. to.the provisions:·
of Chapter 9, (corr.memcing with Section 18.50) Of Part 2 of Division l'
of the Insurance Code, and such regulations as the co~~issioner
.
may adopt. The public hearing s~all be conducted pursuant to Chapter 5 (commencing with Section 11500) of Part 1 of Division J of
. Title 2 of the Government Code, except that any affected person, or
his legal representative, shall, upon application to the cOIT~ission-:
er at least five days prior to the hearing, be allowed to participate in the examination of the insurer.
.
(e) Prior to such public hearing, ~he insurers shall submit to th~
commissioner such information as the co~~issioner may require to
justify the rates as of the effective date of ~his Act. Such information shall be a public reco::-d and shall be made available upon
request to any person, provided that the requesting person shall
pay the reasonable cost for the reproduction of such information.
(d) The commissioner shall have ~he authority to subpoena all
.
books, records, data, and persons deemed necessary to make such a
finding pursuant to Section (e) cf this Article.
(e) The commissioner shall make a finding within 90 days after the
effective date of this Act as to whether such rates are consistent
with the prov is ions of Chapter 9 (cor.'.;llencing with Section 1850) of
Part 2 of Division 1 of tht; Insur~Lce Code. In th~ event the
commissioner finds such rates excessive, as defined in Section 1852
of the Insurance Code, he shall o::-der the insu:rer to refund to the
insured such portion of any premi:lr.l paid after the effective date
of this Act as is ruled to be excessive.
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CHAPTER 6.

SEVERABILITY

Article (a) If any provision of this Act or application thereof
to any person or·circums-:ance is held invalid, the
invalidity does not affect other provisions or applications of the Act which can be given effect without
the involved provision or application, and to this end
the provisions of this Act are severable.

